[image: image1.png]OPPONENTS

mﬁ Opponcents of Ohio Bans




Chris B. Pascal, JD

Director

Office of Research Integrity

US Department of Health and Human Services
1101 Wootton Parkway, #750

Rockville, MD   20852

215.453.8200

http://ori.dhhs.gov/

October 6, 2008

Many concerns about errors in the 2006 Surgeon General’s report, The Health Consequences of Involuntary Exposure to Tobacco Smoke: A Report of the Surgeon General
 have arisen.  We know that Forces International has filed a formal complaint with the Office of Research Integrity (ORI), as have various other organizations.  Moreover, many outstanding researchers, such as the Heartland Institute
, have aired rather serious flaws in the report.  According to § 93.402 ORI allegation assessments (part a) of the "Public Health Service Policies on Research Misconduct; Final Rule", Federal Register, Vol. 70, No. 94, P. 28392
 concerning Rules and Regulations, the ORI “may conduct an initial assessment or refer the matter to the relevant institution for an assessment, inquiry, or other appropriate actions.”

Funding Jurisdiction

As stated in § 93.402 ORI allegation assessments part (b), the ORI “considers whether the allegation of research misconduct appears to fall within the definition of research misconduct, appears to involve PHS supported biomedical or behavior research, research training or activities related to that research or research training, as provided in § 93.102, and whether it is sufficiently specific so that potential evidence may be identified and sufficiently substantive to warrant an inquiry.”  In short, the ORI is responsible for investigating scientific misconduct in research, reports and studies funded by the Public Health Service (PHS).  According to http://www.surgeongeneral.gov/, "The Office of the Surgeon General, under the direction of the Surgeon General, oversees the operations of the 6,000-member Commissioned Corps of the U.S. Public Health Service and provides support for the Surgeon General in the accomplishment of his other duties.”  Therefore, given a considerable allegation, the ORI should investigate whether the 2006 Surgeon General’s report exhibits research misconduct as defined by the ORI.  In particular, as per § 93.403 ORI review of research misconduct proceedings, “ORI may conduct reviews of research misconduct proceedings. In conducting its review, ORI may (a) Determine whether there is HHS jurisdiction under this part.”  The launch of the 2006 Surgeon General’s report
 was given by “Vice Admiral Richard H. Carmona, M.D., M.P.H, FACS, United States Surgeon General, U.S. Department of Health and Human Services.“  The jurisdiction is clear and verified.

Manipulation of Research

Chapter 10 of Surgeon General Carmona’s 2006 report deals with the Economic Impact of Smoking Restrictions on the Hospitality Industry (pages 613-616).  In his opening remarks under this heading, he refers to the economic impact of smoke-free regulations on restaurants and bars.  Moreover, he utilizes objective indicators that include sales tax receipts and revenues, employment, and the number of restaurant and bar licenses issued by various state departments/liquor authorities.

The report states (pp. 613-614), “although most of the studies have looked at sales tax data, employment and license data have the advantage of being available more quickly.”  Even though employment and license data were more readily available, sales revenue and tax receipts were the most cited statistics.  An increase in licenses is not an indicator of success in the hospitality industry.  Liquor licenses become available when businesses dissolve, whereby these businesses give up or surrender these licenses. The term “new” licenses is misleading as these appear to increase when the surrendered licenses are not taken into consideration.  For example, Smith County has 72 liquor licenses.  Twenty businesses close and they give their licenses back the Liquor Control.  When these licenses are reissued to new businesses, they appear to be “new” however twenty businesses closed to make these licenses available. 

Of the approximately 19 references in the Surgeon General Report to “studies”, two are in fact polls, another is a survey, 2 are reports made by the City of New York and another 2 reports are by the CDC.  Interestingly, of the 12 remaining studies, Stanton Glantz either authored or co-authored 8 of these studies (2/3 authored/co-authored by Stanton Glantz).  This is interesting and extremely inappropriate because, although Dr. Glantz has earned a Ph.D. in Mechanical Engineering, he is neither an economist nor, to our knowledge, owns a hospitality business much less represent business owners in a hospitality trade organization.

Table of Studies Used in Chapter 10 of the 2006 Surgeon General’s Report

	
	Type
	Comments
	Journal
	Authors

	1
	Study
	
	American Journal of Public Health
	Glantz, Smith 1994

	2
	Study
	
	American Journal of Public Health
	Glantz, Smith 1997

	3
	Study
	
	Journal of the Am. Medical Assoc.
	Traynor, Begay & Glantz 1993

	4
	Study
	
	Journal of the Am. Medical Assoc
	Glantz & Charlesworth 1999

	5
	Study
	
	Tobacco Control
	Dearlove, Bialous, Glantz 2002

	6
	Report
	
	N/A
	CDC2004b

	7
	Report
	
	N/A
	CDC1995

	8
	Study
	
	Journal of Public Health Management and Practice
	Hyland, Cummings 1999a

	9
	Study
	
	Journal of Public Health Management and Practice
	Bartosch, Pope 1999

	10
	Study
	
	Health Economics
	Cowling, Bond 2005

	11
	POLL
	
	N/A
	Tang et al. 2003

	12
	REPORT
	
	N/A
	NYC Department of Finance 2003

	13
	REPORT
	No methodology noted
	N/A
	NYC Department of Finance 2005

	14
	SURVEY
	
	N/A
	Zagat

	15
	POLL
	
	N/A
	Zogby

	16
	Study
	Florida--little inclement weather; exemptions for bars and patios
	University of Florida
	Dai et al. 2004

	17
	Study
	
	Tobacco Control
	Scollo, Lal, Hyland, Glantz 2003

	18
	Study
	The only charity study, “did not appear to affect…” but no methodology listed by SG
	Tobacco Control
	Glantz, Wilson-Loots 2003

	19
	Study
	The only study on casinos; results nullified by Pakko, an economist for the Federal Reserve
	Tobacco Control
	Mandel, Glantz 2005


An entire paragraph was dedicated to the “discrepancies” on economic impact studies of clean indoor air laws by “the tobacco industry” or “non-industry supported” scientists which reports that “all of the studies that found a negative economic impact were supported by the tobacco industry” (Scollo and Glantz, 2003).  Yet, we are citing such reports in our complaint that were available at the time and are clearly not funded by tobacco. There are no sources of funding listed for the studies that show "no economic impact" or "positive economic impact". Four of the Glantz studies were reported in Tobacco Control, and none of the studies originate from relevant trade industries or financial advisors.   (The only journal that even hints at actual economic analysis is Health Economics.)  Although Stanton Glantz is not an economist, a reputable economist did review the Mandel/Glantz 2005 study. 

Michael Pakko, Federal Reserve Bank of St. Louis, St. Louis, MO, writes:

A paper recently published in Tobacco Control, Mandel et al. “Smoke-free law did not affect revenue from gaming in Delaware” Tobacco Control 14 (20050, 10-12, purports to show that the implementation of a smoking prohibition in Delaware had no statistically significant effect on the revenues of three gaming facilities in the state.  The stated purpose of the article is to refute the contention of the gaming industry that smoking bans pose a threat to their businesses “These results reject the argument that smoke-free laws hurt revenues from gaming.” (page #1, 3rd pdf page from link below)

Mr. Pakko states in his report “I have examined the data used in that study and conclude that the reported finding is incorrect.  Several methodological issues about the accuracy and robustness of the results are evident in the original paper.”  Mr. Pakko’s report, “Smoke-Free Law Did Affect Revenue from Gaming in Delaware”
 was released in May, 2005, revised June, 2005.  However his study was not used in the Surgeon General’s 2006 Report.

Additional economic studies not included in Surgeon General’s Report:

· New York Nightlife Association/Empire State Restaurant and Tavern Association Study done by: Ridgeway Economic Associates 05/12/2004
 showed these losses: 

· 2,000 jobs (10.7% of actual employment) 

· $28.5 million in wages and salary payments 

· $37 million in gross state product 

· Dallas Restaurant Association Study done by: Terry L. Clower, Ph.D. & Bernard L. Weinstein, Ph.D., 10/01/2004
 found: 

· contributed to an $11.8 million decline in alcohol sales 

· restaurants experienced drops in alcohol sales ranging from 9% to 50% 

· caused at least 4 restaurant closings

· The Economic Impact of Smoking Bans in Ottawa, London, Kingston, And Kitchener, Ontario" by Michael K. Evans, Ph.D., February 2005
 found: 

· After the imposition of the smoking ban, sales at bars and pubs were 23.5% lower in Ottawa, 18.7% lower in London, 24.3% lower in Kingston, and 20.4% lower in Kitchener, than would have been the case with no smoking ban

Economic studies cited in the Surgeon General Report overwhelmingly use sales and sales tax data to support their positions.  Sales and sales tax data is not a constant.  As prices increase for goods, so do the sales increase as do tax collections from those sales.  Data should have been gathered using constants or adjusted sales and tax data for the general inflation of pricing.  Only two studies cite the objective indicator of employment statistics, namely the NYC 2004 report and the Dai et al. 2004 Florida study.  In the case of generalizing economic impact of a smoking ban in Florida to the nation, the results should most assuredly be adjusted for the fact that Florida enjoys both a warm climate and exemptions for patios and bars.

Opponents of Ohio Bans used data from the Ohio Department of Liquor Control based on number of bottles of sold, both wholesale and retail, from 2003 through 2007-one year after the smoking ban was enacted.  The number of bottles sold doesn’t vary with other economic factors such as pricing.  In Ohio, the first year after its total smoking ban, liquor permit holders lost a potential of 67.44 million dollars
.  Additionally, the unemployment statistics currently show (17 months after a comprehensive ban) the highest unemployment rate since 1992.  The Service Industry leads the losses with Hospitality and Leisure leading the Service Industry, beating Trade, Transportation and Utilities combined
.

The Surgeon General Report includes in the Economic Impact of Smoking Restrictions on the Hospitality Industry an entire section on the beneficial effect in reducing health care costs, the number of smokers quitting, reductions of myocardial infarctions, etc. for workplace smokefree policies in all industries.  These are not components that should be included in this section.  This section only applies to the Hospitality Industry.

In 2004, Deloitte and Touche was commissioned to do a study for National Restaurant Association on the economic impact of local government non-smoking ordinances on many table service restaurants
.  This study interprets the issue more closely than others and concludes what commonsense has been telling many for some time:

…restaurant sales decline more than 50 percent when counties implement 100 percent smoking bans that include both the dining and bar areas.  With smoking banned completely in the entire restaurant, total annual sales declined an estimated 55.2 percent within a year’s time in some restaurants.  Restaurant sales decline when counties when counties implement 100 percent smoking bans (excluding the bar area).  Total annual sales declined an estimated 49 percent at restaurants where such bans were enacted two to three years prior to the survey.  Restaurant sales decline when cities/towns implement 100 percent smoking bans (excluding the bar area).  Annual sales declines were estimated at 36 percent at restaurants where these bans were enacted four or more years earlier.

Stanton Glantz was not only aware of this study done by Deloitte and Touche, who has over 100 years experience auditing, tax, consulting and financial advisory services, Glantz is quoted by the National Restaurant Association as calling this report a “statistical analysis that is nothing short of bizarre”.  It’s bizarre that this report contradicted Glantz’s 8 studies used in Surgeon General Carmona’s report, and it’s bizarre that the 2004 Deloitte and Touche study was not included in the 2006 Surgeon General Report.

Studies that should have been included were not included.  These are studies by people and trade organizations that have more experience in economics and in the hospitality industry than Stanton Glantz with his Mechanical Engineering degree.

If smoking bans were economically viable and certainly if smoking bans were economically favorable, business communities and states would have already been smoke-free.  Organizations and cities across the United States, as well as world wide, are posting economic losses.  We have listed and discussed a sampling of the reports of economic losses due to smoking bans.  However, additional stories are now reflective of the economic damage caused by smoking bans.  If the economic damages of smoking bans had been reported honestly and responsibly prior to the actual imposition of smoking bans, then the bulk of this damage would have been averted.

Bloomington Minnesota City Website http://www.ci.bloomington.mn.us/cityhall/dept/commserv/publheal/topics/smokefree/pdfs/smokord_june06.pdf
Colorado Liquor Excise Taxes

http://www.data-yard.net/10c3/color_data.pdf
Deadly Cost of Unemployment Study

http://scotlandonsunday.scotsman.com/health/Deadly-cost-of-unemployment.3691487.jp 

The damage to health caused by being employed for more than six months is the equivalent of smoking 200 cigarettes a day, a new study claims.

State (Ohio) 

http://www.wdtn.com/Global/story.asp?S=7762006 

Predicting budget shortfall up to $1.9 billion

(Ohio) House hastens end of Ohio Tobacco Prevention Foundation

http://www.dispatch.com/live/content/local_news/stories/2008/04/30/tobaccoNo.html?sid=101
Knoxville Tennessee

http://www.wate.com/global/story.asp?s=7879751 

Drop in business forces local restaurant to go smoking only

The United Kingdom-smoking ban in effect 07/01/2007

http://www.morningadvertiser.co.uk/news.ma/article/57964 

Pub crisis: 27 close each week   In total, 1,409 pubs closed in 2007 – a sharp acceleration when compared to 216 closures in 2006 and 102 in 2005.  The UK smoking ban began on July 1, 2007.

http://www.mirror.co.uk/news/top-stories/2008/09/06/credit-crunch-one-in-six-pubs-to-close-by-2012-115875-20726352/ 

36 pubs shutting every week

Regent Inns sales hit by smoking ban, economy

http://www.reuters.com/article/rbssConsumerGoodsAndRetailNews/idUSL0525148620080205
Australia 

Smoking ban hits pub forecast group

http://business.smh.com.au/business/smoking-ban-hits-pub-group-forecast-20080205-1qbx.html
Illinois

Casinos blame smoking ban for revenue drop

http://www.southtownstar.com/news/1177082,092208casinos.article
Canada

Community groups hurting under smoking ban

http://calsun.canoe.ca/News/Alberta/2008/05/04/5469696.html
Smoking bans on cruise ships cost millions in cancellations

http://www.gadling.com/2007/09/07/smoking-bans-on-cruise-ships-cost-millions-in-cancellations
Iowa - Casinos

Casino rethinks expansion because of proposed smoking ban

http://www.kcrg.com/news/local/16853221.html
Casinos

Politicians have refused to accept the argument that casinos should be allowed to give patrons the option to smoke as a matter of individual rights. However, one thing that makes a politician think twice is a threat to his revenue stream, and smoking bans have been established as a major cause of declining casino revenues...“[g]ambling analysts have projected that casino income, already in an annual decline of over five percent a year, may reach into a double-digit yearly drop if smoking is outlawed... Illinois casinos have suffered major losses in revenue after imposing state-regulated smoking bans, and Colorado casinos have defied new state laws demanding smoking be forbidden, while they search for legal loopholes.“

http://www.onlinecasinoadvisory.com/casino-news/land/casino-smoking-ban-reconsidered-42206.htm 

Clearly, Surgeon General Carmona chose to include studies and reports that were not truly reflective of the impact of smoking bans on the economy, particularly in the Hospitality and Leisure industry.  Those studies/reports cited in the 2006 Surgeon General Report are based solely on selected statistics of the hospitality industry without regard for the real losses suffered by owners of businesses. Throughout this report, there are claims from Stanton Glantz that any negative economic impact studies are the result of the tobacco industry's influence.  Stanton Glantz, who is the Professor of Tobacco Control, American Legacy, the Director of the Center for Tobacco Control Research and Education, Co-Director of Comprehensive Cancer Center Tobacco Control (source: Wikipedia), profits from tobacco control dollars, whether through speaking engagements or grants from organizations, groups and foundations with an interest in promoting smoking bans.  Clearly, his own research is strongly biased toward his source of income.  Within the context of the Surgeon General’s 2006 report, when a higher weight of credibility (2/3) is given to a mechanical engineer while credible economists, reputable financial advisors and relevant industry associations are disregarded, this wreaks of research manipulation.

In a PBS interview
, Stanton Glantz was quoted as saying: "I think the way to beat the tobacco industry is to beat the tobacco industry. You know, it's not easy but it's possible, and you do it one step at a time."  To Glantz, it's all about "beating" the tobacco companies without regard for the businesses that are trampled in the wake.  The same interview quotes him as saying, "Because they've committed a huge fraud on the American public.  And because they should be held accountable for that.  They should be held accountable to the same rules of corporate and individual behavior as everybody else.  It's very simple."  Such rules also apply to the Surgeon General.  When the highest healthcare authority in the land has committed scientific misconduct, should he not also be held accountable?

We direct your attention to Part III, Department of Health and Human Services, 42 CFR Parts 50 and 93, Public Health Service Policies on Research Misconduct; Final Rule
.  In particular, “§ 93.103 Research misconduct.  Research misconduct means fabrication, falsification, or plagiarism in proposing, performing, or reviewing research, or in reporting research results.”  Part (b) clarifies, “(b) Falsification is manipulating research materials, equipment, or processes, or changing or omitting data or results such that the research is not accurately represented in the research record.”  We have shown with a preponderance of evidence that the Office of Research Integrity can and should begin an investigation into the scientific misconduct committed in the 2006 Surgeon General’s report.  To re-iterate the words of Dr. Glantz, “It’s very simple.”

For your convenience and easy reference, we provide a copy of this letter at http://opponentsofohiobans.com/Documents/OoOB%20ORI%20econ%20final.doc. The hyperlinks provide easy access to the discussed reports, quotes and judicial proceedings. We look forward to your reply.
Regards,

Pam Parker

Opponents of Ohio Bans

P.O. Box 402

Grove City, OH  43123

www.opponentsofohiobans.com   

ec: 110th United States Congress 
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�� HYPERLINK "http://www.heartland.org/policybot/results.html?artId=22150"��	 http://www.heartland.org/policybot/results.html?artId=22150� 


�� HYPERLINK "http://ori.dhhs.gov/documents/42_cfr_parts_50_and_93_2005.pdf"��	 http://ori.dhhs.gov/documents/42_cfr_parts_50_and_93_2005.pdf�


�� HYPERLINK "http://www.surgeongeneral.gov/news/speeches/06272006a.html"��	 http://www.surgeongeneral.gov/news/speeches/06272006a.html�


�� HYPERLINK "http://research.stlouisfed.org/wp/2005/2005-028.pdf"��	 http://research.stlouisfed.org/wp/2005/2005-028.pdf�


�� HYPERLINK "http://www.tlw.org/public/content/Documents/Smoking Ban/NY economic impact study.pdf"��	 http://www.tlw.org/public/content/Documents/Smoking%20Ban/NY%20economic%20impact%20study.pdf�


�� HYPERLINK "http://www.opkansas.org/_Assets/agendas/cd/2005/07-06/DIS-2-11.PDF"��	 http://www.opkansas.org/_Assets/agendas/cd/2005/07-06/DIS-2-11.PDF� 


�� HYPERLINK "http://www.tlw.org/public/content/Documents/Smoking Ban/Evans Report Summary (Canada).pdf"��	 http://www.tlw.org/public/content/Documents/Smoking%20Ban/Evans%20Report%20Summary%20(Canada).pdf� 
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